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Introduction

In theory, the means of RIA processes could be discussed, initiated and applied on two interdependent levels – institutional and methodological.

The first requires special agency and procedure, established by rules and regulations.  Methods related to cost benefit analysis are always used in some form.  Politicians and political observers, media commentators and business, trade union and other leaders, apply them.  Irrespective of their complexity, all these parties apply methods related to public finance and budgeting, full scale cost-benefit analysis or “pedestrian” calculus of expected results and benefits.
The institutional level, however, is of principal importance.  It necessarily includes mostly government institutions as initiators of regulations and analytical reviews.  An environment that misses such institutions and procedures is immature. Presumably however, the governments act on demand, introducing RIA techniques and process that involve public dialogue (consultations, etc.), as an intrinsic element of the process.  This demand emerges from diverse societal interests, which apply available analytical methods. If this assumption is correct, on a different discourse level, the RIA process could be viewed as divided into two distinguishable and interacting sub-processes of demand and supply.  Respectively, if we discuss the means of RIA as rather related to either of these sub-processes, the above-mentioned methodological means would rather fall into the category of demand-side ones while institutional means would serve the supply side.

The purpose of this paper is to demonstrate how in Bulgaria the public (society) demand for better and transparent regulations selected its methodological means and eventually put the government provision of RIA in a competitive environment.

There was a repeated situation of rational ignorance, both on the side of the public and the government.  The initiatives to start RIA process had emerged with private economic think tanks, rather “bottom-up” and to some extend independently from different professional and representative organization.  To an extent the leadership used to belong and still belongs to IME, so the examples I use are mostly from my own RIA experience in Bulgaria.

Background

The key rule of Bulgaria’s institutional reforms has been for a long time (1991-1997): no regulation when using other people’s and tax-payers’ money, but over-regulation when people use their own properties and savings.  Underneath the rhetoric of reforms towards capitalism, EU, etc., there was something far less theoretical - a privileged access to public funds and central bank refinancing supported by the lack of fiscal accountability.  The approach to reform assessment turned to be bottom-up defending the interest of the private sector but not deliberately led by representative business associations: their members expect them to secure access to privileges.

Regulating the use of “other-people’s-money”

Setting new banks began in 1989, and was active until 1993; with almost no barriers to entry.  Bankruptcy regulations were adopted in 1994 but were not applied to loss-making government owned enterprises till 1998.  Creditor rights remained poorly protected (e.g. foreclosure may take 19 months).

Banks attracted savings of the public but granted credits to shareholders and inner circles plus government enterprises (in order to qualify for central bank refinancing).

Central bank “cured” the system via financing the government and refinancing banks and through “measured” issues of notes; the results: hyperinflation, privatization of profits and nationalization of losses, which costs were at the level of 14% of 1996 GDP. 
Rules of compiling government budget were adopted in 1996 and applied fully in 1998; public procurement was put in order in 1999; government debt statistics become public in 1999; the first consolidated budget was published in 2000.

Lack of regulation served to hide realities behind sizable deficits of above 5% of GDP in 1991, 1995, and 1996 and behind redistribution of public funds via off-budget accounts (on average at the level of 7-8% of GDP in 1992-1996 and of 15% in 1997).

Administrative barriers to entry

In a contrast to lacking or delayed regulations in the financial sector, private enterprise has been, during most of the reform years, heavily regulated.  Significant increases of entry barriers (1995, 1997-1998) coincide with changes in the government.  In 1997, the government has abandoned discretion in monetary (and macroeconomic) affairs but kept it on microeconomic level.  Recently, new government regulations have been explained by EU accession, but, whatever is the reason, they retain interference in private transactions.  In 1999, private sector’s unregistered compliance costs were 12% of GDP, and it was 2.5 times cheaper to operate if one does not comply with regulations. 
Demand for RIA and publicity

In 1997, the public setor was not ready to cooperate with OECD on RIA.  IME started doing it on its own. In fact, this was an initiative to educate the demand for RIA.  It started with a think tank because it had the vision and the skills to launch it.  Other players were reluctant to step forward for a variety of reasons: 

· General public was rationally ignorant about the costs (costs of advocating were high compared to chances of success); 

· Business associations (both guilds and chambers of commerce) were rather up to advocated subsidized privileges for members and/or privileged access to consultancy with the government; 

· The government had to change its culture, mobilize resources and train people with prospective reward from understanding public.

In the situation described, it was impossible to achieve major change without publicity and articulated economic analysis of what regulations do; who they serve and who, in fact, pays the bill.

Although in status nascendi, even elementary RIA required access to public information and government-on-the-sunshine procedures.  For this reason IME benefited from the activities of other private public policy institute, notably from those of Access to Information Programme (www.aip-bg.org) - an organization that managed successfully to campaign for adoption of access to information rules and monitors the process, advocating adoption of “government-on-the-sunshine” procedures that are yet missing. 

RIA advocacy initiatives

IME started working with one committee in the Parliament in March 1998. The first to get interested was the press. Then business associations came.  Then political leaders and eventually the administration became interested in order to respond to critics.

Bulgarian experience is different from that of Estonia and Hungary where RIA has started as a government initiative; though, the public participation is not yet so visible; RIA is, perhaps, less politically costly for political leaders.  

In Bulgaria, in addition to above-mentioned activities, a coalition of think tanks and technical assistance programmes (AIP, ABA CEELI, LGI, MSI and IME) drafted a set of bills to implement RIA procedures. It happened in 2000, then (in 2001) this set was updated and presented to the newly elected government.  However, it is still reluctant to adopt and of the proposed solutions, although it is required by some conditionalities of the World Bank.  The arguments are typical and consist in the worries that: a) the administration is not ready; b) it is not clear whom to communicate from the private sector. 

The peculiar Bulgaria experience: fostering demand

Within the framework of a representative democracy, RIA procedures never take place from scratch, i.e. never emerge from an empty institutional environment.  Being a quasi-democracy Bulgaria enacted in 1973 the Law on Normative Acts (LNA), which is still in force.  It sets the rules of how a bill becomes a law and how an idea of a regulation becomes a regulation.  Although the wording is odd – if someone quotes it nowadays, listeners would laugh – LNA sets some of RIA essentials, requiring budgeting, taking into account long-term effect and intra-government consultation and coordination. In other words, the legal grounds of the growing public demand for RIA were there.

LNA is lacking, however, public hearings, review and comments periods, and no assessment is made public.  What is public is the “Rationale” (called “motivation”) accompanying the bills submitted to the parliament.  Rules of Procedure of the Council of Ministers require that the finance minister and the responsible minister submit a “financial reasoning” for the draft regulations discussed.  When a draft bill is submitted to the Parliament, only the “motivation” is attached to it.  It is believed to be a sufficient summary of all the preliminary consideration and reasoning.  Thus, the administrative environment – both as legally established procedure and by tradition – is far from being mature to enable state of the art methodology.

In order to foster demand in this situation, IME used fairly conventional methodology.  On analytical level it is a combination of budgeting, cost/benefit analysis and surveys of provisional affected parties and/or fiscal and other sources to identify cash and non-cash that could be associated with a given draft regulation, mostly bills.

The institutional mode IME works is also conventional: during the period of 1998-2003 it has done the cost/benefit analysis of bills in the pipeline, has provided findings to decision makers and has given them immediately to the press or publishes on its own.

It fact, it is a creation of competition for informed comments on draft regulations, which is gradually converted into a competition for better quality regulation.  Private parties, think tanks and business associations are already doing RIA; the talk about RIA already involves journalist and members of the government who feel responsible to answer public comments, irrespective of the fact that these talks take place outside any (legally) structured administrative procedure.

Summary of IME experience and instruments

The key method to initiate an institutional change is publicity.  For the period 1998 – early 2003, IME produces analytical comments and recommendations on 150 bills and almost all them were redrafted as the publications were for the public at large.

Another key institutional instrument is the regular monitoring.  In 1998-1999, IME launched bi-monthly monitors of the business environment in Bulgarian and English (to inform not only local but international players – businesses, EU Commission, technical assistance agencies, creditors).

In addition, since 1999 IME started publishing a weekly Economic Policy Review in Bulgarian, with monthly edition in English and quarterly Monitor of the Business Environment in Bulgarian and English. 

On the level of mythology, it is easier to say that IME has been using instruments associated with budgeting and cost benefit analysis than to demonstrate how it was done on general level, without going into detailed explanation of each and every case.
 Some of the overall features of the works have been determined by different constellations and are as follows.

1. Systemic IME work on RIA started via an agreement with the Economic Policy Committee of the Parliament to review in-coming bills.  This is vast number of drafts dealing with complicated areas of applicability; so, the original expectation was that committee chairman or individual MPs would have vision on where to concentrate the analytical efforts.  However, this was not the case and IME had to identify criteria it would use to pre-select the drafts to be reviewed.  We did not have a benchmark of a provisional significant impact of bills and regulations and discussed different thresholds: from 0.5 to 1.5% of GDP equivalent.  Eventually, we decided to address the issue in an empirical manner, i.e.: to start reviewing as much as we could for a limited period of time (six weeks) and then establish the criteria.  It turned out that would consider significant an impact, which upon a preliminary consideration could be estimated at 0.06 – 01% of GDP at a simplified understanding of the cost structure.  Of course, it is difficult to envisage costs before starting to calculate.  More concretely, the criterion we established is the following:

· Estimated impact of 0.06 – 0.1% of respective annual GDP; for the sake of benchmarking – 1 percent of the forecasted 2003 GDP is BGN 350 million;

· The costs structure could take into account is a combination of compliance costs (those spent in cash and in-kind, i.e. time, spent by affected parties to observe a regulation) and implementation (administrative) of enforcement agencies;

· Additional criterion reflecting a likelihood of a provisional change in incentives, i.e. an impact that could cause important cost transfers and reallocation of privileges (thus effecting standard economic behavior);

· Considerations that take into account conjectural constellations, e.g. unexpected macroeconomic performance.

2. Identification and evaluation of reasonable alternative(s) to the proposed (regulatory) action.

3. International comparison with similar or relevant situations in other countries.  This approach provides for a substitute for the lack of (and/or non-availability) of government (agency) analysis.  For instance, the required “financial reasoning”, as a rule and at it best, takes into account only direct administrative costs and the financial minister informs the fellow ministers on the provisional budget (expenditure) allocations.

On the other hand, irrespectively of the intentions of the initiating agency (or the government) some impacts are impossible and/or senseless (relative to some established set of priorities) to evaluate under certain circumstances, e.g.:

a) The population size does not provide for statistically significant quantification, monetarization and risk assessment;

b) Some risks impossible to estimate due to non-existing affected parties and a given point in time (say, automotive industry in an economy that does not produce cars);

c) Lack of expertise to produce an analysis;

d) The impact is incurred by previous government action and/or international agreements, e.g. ratified environmental convention or EU accession agreement.

This list of criteria can be enlarged and specified on ad hoc basis.

Relevance for and applicability to other countries

There are many countries where cost-benefit and overall analysis of regulations is very similar to the Bulgaria’s situation.  Good deal of OECD countries is not far ahead of Bulgaria.  Its uniqueness is that on some segments of RIA procedures private sector developed a better capacity (or, perhaps, readiness to apply) for cost-benefit analysis of regulations.  The reasons are to be found in the country’s background, namely the crisis of the mid-1990 and its severe impacts on both enterprises and households.

EU accession countries share some peculiarities with Bulgaria:

a) EU commission legislates and imposes unfounded mandate to both member states and accession countries;
b) Often countries do not have industries that would be affected by a provisional transposition of laws and standards, while consumers who could afford given standard are insignificant in number;
c) The transposition of laws and standards creates larger compliance costs than for the effective parties in the member states;
d) The average annual number of laws and regulations is higher than in EU member states, and reaches the level of about 200 acts of the legislature;
e) Countries encounter challenges due to greater dynamics of organized interests, resulting from transition from central planning to market-based economies;
f) The competition for faster accession often reduces the application of available expertise or creates additional lack of expertise.

The advantages of the Bulgarian expertise can be summarized as follows:

1. It induces a greater transparency in the regulatory reform and helps affected parties articulate their arguments and interests gaining a bargaining power vis-à-vis government and regulators. The process, of course, is far from perfect but it is likely that sooner or later the government will introduce RIA procedures on its own.

2. For the time being the practice in Bulgaria is definitely successful in avoiding highest risk, worst case scenarios and lowest quality of unnecessary regulations. Meanwhile, it fails (by and large) to reduce the number of unnecessary regulations adopted with the argument of EU accession, which a priori blocks attempts for better argumented regulation and often rules out attempts of profound consideration of drafts and policies.

3. Bulgarian experience provides for gradual capacity building on the side of both provisionally affected parties and regulators. It diminishes the necessity in agencies specialized in overseeing RIA related processes and eventually could allow for a cost effective RIA scheme.

4. The work done so far lays the foundation for legislation correction studies and introduction of sunset regulations.

� Often the information needed for analysis is kept in secrecy by the government; the work on RIA is by no means purely analytical, since it involves application for information under the procedures of the Access to Public Information Law (adopted in 2000) and appealing before the Supreme Administrative and/or Regional Courts when access is refused.  For detailed analysis of cases of refused access to public information and related litigation, consult the website of the Access to Information Programme: � HYPERLINK http://www.aip-bg.org ��http://www.aip-bg.org� . 


� EPR’s reprinting rate in the national press is 75%; there is no information on quotations, use of materials and reprints in the local press and media.  EPR is available at the website. An overall review of 105 laws adopted in 1998-1999 is also available at IME website and on: 


�HYPERLINK "http://www.oecd.org/daf/enterprise-development/feed/bul5.pdf"��http��HYPERLINK "http://www.oecd.org/daf/enterprise-development/feed/bul5.pdf"��://��HYPERLINK "http://www.oecd.org/daf/enterprise-development/feed/bul5.pdf"��www��HYPERLINK "http://www.oecd.org/daf/enterprise-development/feed/bul5.pdf"��.��HYPERLINK "http://www.oecd.org/daf/enterprise-development/feed/bul5.pdf"��oecd��HYPERLINK "http://www.oecd.org/daf/enterprise-development/feed/bul5.pdf"��.��HYPERLINK "http://www.oecd.org/daf/enterprise-development/feed/bul5.pdf"��org��HYPERLINK "http://www.oecd.org/daf/enterprise-development/feed/bul5.pdf"��/��HYPERLINK "http://www.oecd.org/daf/enterprise-development/feed/bul5.pdf"��daf��HYPERLINK "http://www.oecd.org/daf/enterprise-development/feed/bul5.pdf"��/enterprise-development/feed/bul5.��HYPERLINK "http://www.oecd.org/daf/enterprise-development/feed/bul5.pdf"��pdf� 


and �HYPERLINK "http://www.oecd.org/daf/enterprise-development/feed/bul3.pdf"��http��HYPERLINK "http://www.oecd.org/daf/enterprise-development/feed/bul3.pdf"��://��HYPERLINK "http://www.oecd.org/daf/enterprise-development/feed/bul3.pdf"��www��HYPERLINK "http://www.oecd.org/daf/enterprise-development/feed/bul3.pdf"��.��HYPERLINK "http://www.oecd.org/daf/enterprise-development/feed/bul3.pdf"��oecd��HYPERLINK "http://www.oecd.org/daf/enterprise-development/feed/bul3.pdf"��.��HYPERLINK "http://www.oecd.org/daf/enterprise-development/feed/bul3.pdf"��org��HYPERLINK "http://www.oecd.org/daf/enterprise-development/feed/bul3.pdf"��/��HYPERLINK "http://www.oecd.org/daf/enterprise-development/feed/bul3.pdf"��daf��HYPERLINK "http://www.oecd.org/daf/enterprise-development/feed/bul3.pdf"��/enterprise-development/feed/bul3.��HYPERLINK "http://www.oecd.org/daf/enterprise-development/feed/bul3.pdf"��pdf� (covering 1998-1999 period for the impacts of both central and local government regulations).


� For more details one should refer to the above-mentioned websites.
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