The Politics of Impact Assessment across the Government and in Euro-institutions. Lessons from Lithuania.
Darius Žeruolis

European Committee under the Government of Lithuania

1. On 19 February 2003, the Government of Lithuania adopted a resolution on mandatory regulatory impact assessment for all draft legislation submitted to the Government. The Government also recommended that the impact assessment methodology is used by the line ministries, county administrations and municipal governments while issuing their ordinances.

2. The overall aim of this resolution is improvement of quality of decision making – for example, the number of adopted Governmental resolutions has increased from 500 in 1993 to 2100 in 2002. While some part of this increase can be attributed to transposition of EU norms, clearly, the fourfold rise reflects the problem of poor quality of legislation (according to the estimates of the Chancellery of the Government, annually about 20 percent or 400 resolutions replace or amend previous resolutions).

3. This resolution (consisting of the principles, procedures and methodology) was drafted by the working group led by the Chancellery of the Government. The process of preparation took nine months (May 2002 – January 2003). It was based on analysis of three important documents: a) Methodology and procedure for EU integration related impact assessment (issued by the European Committee under the Government of Lithuania in 2000), b) proposals for policy impact assessment in Lithuania (drafted by the experts of Canadian Institute of Public Administration in 2001), and c) communication from the European Commission on impact assessment (in June 2002) and draft guide.

4. There were three important difficulties to be cleared in completing this process. First, this process could not have succeeded without a central driver, and it took two years for one to emerge at the Chancellery of the Government. Second (and probably typical of other countries as well), the process was for some time dominated by the Ministry of Justice which perceived it to serve the purpose of legal perfection and constitutionality check of draft legislation. Third, it was difficult for line ministries involved in the working group to agree on common methodology. While succeeding in resolving first two difficulties, the working group somewhat compromised the third issue and left it to be sorted out through the ‘learning by doing’.

5. It is estimated that annually approximately 1500 impact assessments will have to be undertaken in order to accompany draft legislation submitted for decisions to the Government (of which about 200 will be very important). In the past, impact assessment by the Government at large was used only in most controversial or financially costly decisions (and certainly the number of cases did not exceed double digits; an exceptional case of EU related impact assessment is presented in Ramūnas Vilpišauskas paper).

6. Impact assessment will be undertaken by the sponsor of draft legislation. In absolute majority of cases civil servants will be assessing impact of proposed draft legislation in consultation with the players of the regulated environment. When needed and by decision of the sponsor (and only in cases of big political significance by the Government), impact assessment can be commissioned for outside policy analysts.

7. There will be two types of impact assessment by scope – basic and extended. They will differ in detail of quantitative information submitted and in the types of impact assessed. The basic impact assessment will cover policy area specific, socio-economic, administrative and fiscal impact assessments as well as any other type (if deemed necessary) on the sponsor’s choice. Extended impact assessment will also include aspects of anticorruption
 and environmental analysis. 

8. A summary paper on impact assessment (two to five pages long, depending on the scope) will accompany all proposed draft legislation. It will be reviewed at three levels. First, during formal inter-ministerial clearance potential disagreements in assessment may emerge between various ministries. Second, sectoral units in the government’s chancellery will also review the paper and will state their endorsement. Third and final, the paper will be screened during the meetings of the state secretaries and the Government or Cabinet. At the first two levels, the paper may be returned to the sponsor with a list of specific improvements to be made, which can be bypassed by the sponsor by submitting the matter directly to the Government, if (s)he feels them to be unjustified or excessive for the purpose of enlightened decision making.

9. Procedurally and on the level of principles this system seems to be thought through rather well. It certainly drew a lot on available Lithuanian and foreign experience. For example, the resolution makes it clear that impact assessment is not a scientific enterprise and only as little or as much as needed to make an informed decision is necessary. Also, the decision of the depth of analysis and the analysis itself ultimately rests with those drafting decisions (legislation). Impact assessment focuses on the socio-economic, fiscal and administrative impact of proposed legislation in isolation (i.e. only primary effects to be assessed). Impact assessment has to estimate very clearly the impact of status quo, i.e. no change option, and to analyse alternatives (two) to this option.

10. However, the weakest part of it is the methodology itself, which presently consists of several lists of questions for each type of impact (socio-economic, fiscal, etc.) to guide the sponsoring institution in the process of analysis. A single and universal questionnaire was perceived by the members of the drafting group as too abstract an instrument. The problem, of course, is not that the civil servants will be unable to make an assessment without a standardised guide, but rather that it will be very difficult to verify their conclusions. The procedural part of the resolution obliges the sponsor to provide all material used for writing a summary paper (communication on impact assessment), unfortunately, this is not an automatic requirement. And conclusions of impact assessment very often depend on assumptions of analysis. On the positive side, there is a firm agreement that after testing of this procedure and methodology, the methodological guide will be updated and corrected at a later stage.

Conclusions:

11. The role of the central player (Chancellery of the Government) was instrumental in driving the proposal to the conclusion, though it took some time for the Chancellery to warm up to this role; the role of the central agency will also be indispensable in developing the system, especially as regards help to civil servants and standardised methodological guide, and enforcing it by making sure that the ‘fast track’ (i.e. skipping of impact assessment) is not abused. 

12. It is important that the working group in charge of drafting the resolution agreed that it is better to start with imperfect system sooner than risk killing the initiative by perfecting it to accommodate as many demands by line agencies as possible. Thus a review of the set up after some time will be necessary.

13. The next steps include training. The core of euro civil servants (approximately 300 people) is already familiar with the techniques, but the training must now become systematic.

� Screening of all draft legislation for the purpose of anti-corruption is regulated by separate regulation.
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